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EXECUTIVE
SUMMARY




In January 2018 the Public Revenue Office! (hereinafter: PRO) announced
that all individuals who performed economic activity taxable for VAT pur-
poses and as a result, in 2017 achieved a total turnover over 1.000.000
denars are oblidated to register as taxpayers for VAT purposes.

According to the PRO, the total turnover for abligatory VAT registration in-
cludes the income generated on the basis of performing economic activity,
such as the activities of expert witnesses and bankruptcy trustees, income
from agricultural activity, income generated on the basis of temporary ser-
vice contract, income from property and property rights, income from copy-
rights and industrial property rights, income from membership in supervisory
boards, etc.

This interpretation of the relevant provisions of the Law on VAT, which have
been introduced and implemented since the distant 2000, has caused ma-
jor reactions between experts and the academia, as well as the civil sector.
Several public debates and analyzes were held or published that pointed out
some weaknesses of the legal framework and the consequences of the so-
called extended interpretation of these provisions. Essentially, the key issue
is the broader meaning of the terms “taxpayer” and “business activity” that
could provide arbitrarily in the law application and violation of the principle
of legal certainty and the rule of law.

The latest developments, which have occurred since the beginning of this
year, are directly related to the reduction of the amount of turnover for oblig-
atory registration of taxpayers for VAT purposes, enacted by the amend-
ments to the Law on VAT?. The intervention in the amount of VAT turnover
was made without implementation of the process of requlation impact as-
sessment, which caused public reactions.

This public policy document (hereinafter: the Document) fills the gap in the
implementation of the process of impact assessment of the regulation, which
the Ministry of finance was obligated to implement in the Law amendments
from 2014. Hence, through the: analysis of the current situation (see sec-
tion 3), identified and analyzed problems redarding their social implications
(see section 4) and given recommendations (see section 5), the Ministry of
finance is supported and encouraged to take steps forward harmonization
of Macedonian legislation in the field of taxes and tax palicy with the EU law
and the tax legislation in the NATO member states. Maoreover, the document
indicate the need for aordanization and implementation of the process of
impact assessment of the regulation that will include all stakeholders who

1 Public Revenue Office, brochure, Registration and VAT taxation of individuals, 2018.
2 Official Gazette of RM, No.130/2014 from 3.9.2014.



http://www.ujp.gov.mk/files/attachment/0000/1045/Flaer_Registracija_za_DDV.pdf

will be able to help in providing the most practical, functional and, above all,
easily applicable solution, and in the context of the principles of Jood dov-
ernance (transparency and openness, effectiveness and efficiency, compli-
ance and accountability).

Hence, this document gives an analysis on the problem caused by the obli-
dation of the individuals to register as taxpayers for VAT purposes, through
its implications on the work of the civil society ordanizations and the per-
formance of activities in public interest. The Document analyzes the legal
framework concerning the VAT obligations of the individuals and civil society
ordanizations and gives recommendations for their overcoming.

The comparative analysis of the EU standards, introduced in the EU Di-
rective 2006/112 / EC (the VAT Directive) and in the tax systems of the
countries from the region, showed that individuals are not separated from
the VAT system. However, there are certain so-called border cases that re-
quire clear and precise legal framework that would determine whether or not
the conditions for registration of individuals as VAT taxpayers are fulfilled.
Such “border cases” were unfortunately also present in the previously men-
tioned PRO's announcement, which stated that all incomes from copyrights
(whether there is a transfer or deviation of rights) and from membership in a
supervisory boards were qualified as an economic activity.

This Document identifies and addresses as crucial the following problems:
(1) imprecise legal framework with regard to the definitions of the terms
“taxpayer” and “economic activity”; (2) too low amount of VAT turnover; (3)
too long period in which the VAT taxpayers remain registered for VAT pur-
poses; (4] lack of clear provisions regarding the right to deduct the previous
tax.

The identified problems can be overcome through: (1) harmonization of the
Law provisions that define the terms “taxpayer” and “economic activity” with
the EU Directive 2006/112 / EC (the VAT Directive); (2] harmonization of
the Law provisions regarding the tax exemptions without right to deduct the
previous tax with the EU Directive 2006/112 / EC (the VAT Directive) - pub-
lic interest; (3) Amendments to the Regulation for implementation of the
Law on VAT that will elaborate the Law provisions regarding the terms “tax-
payer” and “economic activity”; (4) bringing back the previous amount of VAT
turnover, from 1.000.000 to 2.000.000 denars; (5) reduction of the period
of time for VAT obligatory registration from five to three years.
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1. INTRODUCTION




The Document provides an analysis of the legal framework that establish-
es and regulates the obligation of individuals that fulfill certain conditions,
to be registered as VAT taxpayers. Additionally, the document analyzes the
Law application by the tax authorities®, as well as the implications of the
registration of individuals as VAT taxpayers in relation to the work of civil
society organizations in the context of the their VAT obligations.

The purpose of this Document is dual: 1) to identify if and to what extent
the current ledal framework and tax policy regarding the individuals as VAT
taxpavyers is clear and precise to provide predictability and le<al certainty for
the individuals as potential taxpayers, efficient tax system and fair condi-
tions for doing business, and 2] to fill the dap in the implementation of the
process of impact assessment of the regulation, which the Ministry of fi-
nance was obligated to implement in the Law amendments from 2014 that
reduced the amount of VAT turnover and to encourage the Ministry to begin
an implementation of the process of impact assessment of the regulation
for harmonization of the recent Law on VAT with the EU law.

This Document is developed within the project “Action against tax plus”im-
plemented by the Center for Ledal Research and Analysis, in cooperation
and supported by the Institute for Democracy “Societas Civilis” - Skopje, and
with EU financial support. The focus of this project is the obligation of the
individuals whose turnover exceeds 1,000,000 denars over one calendar
year to register as taxpayers for VAT purposes. The project aims to provide
evidence-based recommendations intended to reduce the financial implica-
tions on the work of the civil society organizations throush a comprehensive
impact assessment of the regulation that directly affects the normal func-
tioning and sustainability of the civil society sector.

Specific objectives of this Document are: 1) identification of the implications
of VAT taxation of individuals, 2] the ledal framework and possible negative
aspects and consequences of its practical implementation, 3] assessment
of the level of harmonization of Macedonian ledal framework with the EU
law. This Document provides recommendations for overcoming the practi-
cal problems, by identifying the implications and possible negative aspects,
based on the best practices from the region, which at the same time could
be applied in the Macedonian context.

The Document offers leqal analysis of the norms and rules that regulate the
taxation of individuals whose total turnover exceeds one million denars in
one calendar year. By clearly identifying the inconsistencies or possible ledal
gaps - it will facilitate the formulation of appropriate amendments (based on

3 The Public Revenue Office of Republic of Macedonia.



analysis and research and best comparative practices) in the present legal
and legislative framework, which will ultimately result in proper VAT treat-
ment of the individuals.

Durind the research conducted for the necessity of drafting this Document,
analyzes and papers done so far by experts and the academia have been
taken into consideration, with a special focus on the analyzes carried out by
the civil sector in the last year, which contributed this issue to be actualized.



2. METHODOLOGY



During the preparation of this Document, the guidelines and structure for
preparation of public policy documents are followed, as proposed in the
Guide “How to Effective Public Policies™. At the same time, the structure of
the Report for the Impact Assessment of the Regulation with an instruction
for fulfilling®> was followed in order to respond to the needs of the Ministry
of finance in terms of undertaking activities to overcome the identified prob-
lems.

The following tools were used for collecting data:
Analysis of requlations and relevant literature®,

Conducting semi-structured interviews with experts in the field of
tax law and tax policy and

Implementation of two semi-structured focus groups with represen-
tatives of civil society ordanizations.

In the process of preparation of this document, a descriptive method was
used by describing the current situation and the characteristics of the main
subject of the Document. Durind the collection of data, a combined analyt-
ical-synthetic approach was used, while a comparative method was used
to determine and identify the best practices from the region. The application
of a combined analytical-synthetic approach and a comparative method for
comparing data and findings contributes to a wider perspective and more
detailed insight into the ledal solutions of other tax systems, introduced as
a result of the specific needs of these countries.

The Document contains views, perceptions and opinions gained through or-
Janized and conducted interviews, consultative meetings and focus groups
with experts, practitioners and theorists in the area of tax law and palicy. In
the period from June to the beginning of August 2018, six interviews were
conducted with: Professor of Economics; Slavko Lazovski, tax expert; rep-
resentative of the Ministry of finance; Elena Neshovska Kjoseva, Assistant
Professor at the Faculty of Law “lustinianus Primus” - Skopje, Department
of Financial Law; Zharko Hadzi Zafirov, a lawyer from Skopje, and Blagica
Petrova from the Association of Economic Researchers. For the purpose of
carrying out the interviews, a semi-structured questionnaire was prepared
with pre-defined questions and topics that should be addressed in order to

4 Young E. &Quinn L. Writing Effective Public Policy Papers - A Guide for Policy Advisers in Central
and Eastern Europe © 2002 Open Society Institute. Budapest.

5 The Report is available at http://www.mio.gov.mk/?q=mk/node/1484

6 Summary of analyzed regulations and literature is given in the section References in the Doc-
ument.



http://www.mio.gov.mk/?q=mk/node/1484

understand better the local context and the legal challenges redardind the
problem of VAT taxation of individuals. Interviews were conducted accord-
ing to the methodology of obtaining individual consent for participation in
the research. At the same period, two focus groups with representatives of
civil society organizations were conducted in participative manner. The aim
of these focus groups was to note all the implications on the work of the
civil sector in the analyzed area. The participants kept their anonymity on
the conducted focus droups, representind the views of the Association of
Economic Researchers, Human Rights Institute, Coalition “All for Fair Trials”,
the Youth Educational Forum, the Institute for Democracy Societas Civilis -
Skopje, ...



3. INITIAL REMARKS ON THE
PROCESS OF REGULATION
IMPACT ASSESSMENT




The process of impact assessment of the regulation is a set of activities,
where the analysis is carried out, relevant data are collected in order to esti-
mate the best possible solutions of the problem by comparing the possible
solutions in terms of their financial applications and in terms of achieving
the objectives set up with the Law proposal, as well as compulsory involve-
ment of consultations with the stakeholders.

Chronologically, it is about implementation of regulation impact assessment
(hereinafter: RIA) since 2009, with major reforms in this area in 2011,
which continued in 2014 with development and improvement of the func-
tioning of the Single National Electronic Register of Regulations (SNER). In
the relevant literature, SNER is rated as the strongest feature of the system
for implementation of the process of impact assessment of the regulation’.

For the purpose of prescribing the way of performing of the ministries in
implementation of the process of impact assessment of the regulation, at
the session held on 23.07.2013 the Government of the Republic of Mace-
donia adopted the Guideline, which introduced the form and the content of
the Regulatory Impact Assessment Report, which has to be prepared by the
ministries that propose laws. On the same session, the Government adopted
the Methodology for Regulatory Impact Assessment, which unambiguously
established that the quality implementation of the RIA process contributes
to effective and efficient law implementation, and as a result, realization of
the Macedonian Government’s policies.

The Regulatory Impact Assessment Report contains certain elements that
are important for fulfilling the good governance principles, especially due to
the fact that this report should be published on the SNER and on the Minis-
try's website. Thus, the report contains®;

1. Description of the situation in the analyzed area and definition
of the problem - this section provides a description of the situation in
the analyzed area, including the relevant regulation in the area or other
related areas, as well as other programs / projects of the Macedonian
Government that are being implemented. Additionally, the explanation
of the raison détre for the analyzed problems is given.

2. Objectives of the draft regulation - Indicate the expected / desired
Joals and effects that the draft regulation should achieve.

7 Ibid., Bliznakovski, Jovan, Public policy document, April 2017, Comparative good practices for
implementation of impact assessment process and possibilities for their implementation in Mace-
donia, available at: https://g00.¢/4t9C8Q

8 Appendix no.1 of the Guideline for the way of performing of the ministries in the process of imple-
mentation of the regulation impact assessment, Official Gazette of RM, 106/2013 from 29.7.2013.


https://goo.gl/4t9C8Q

3. Possible solutions (options) - at least three possible solutions,
including the option “Do nothing”. For the “Do nothing” option, a de-
scription of the consequences is diven in terms if the dovernment does
not intervene with Law proposal or other measure. Other solutions that
have been considered in the process must be described in details giving
their content, the manner of their implementation as resulatory mea-
sures or non-resulatory measures or as combination of both.

4. Regulation impact assessment - the assessment should be carried
out thoroushly in terms of economic, fiscal, social, environmental and
administrative effects and costs.

5. Consultations with stakeholders and means of involvement with
mandatory inclusion of their proposals and opinions, as well as review
of opinions that were not taken into account and the reasons for that
decision.

6. Conclusions and recommended solution - include a comparative
overview of the positive and nedative impacts of the possible solutions
(options), as well as their risks in the process of implementation and
application, that justified the reasons why the chosen solution is rec-
ommended.

7. Implementation of the recommended solution - this section de-
scribes whether the selected recommended solution would require the
need to chande the ledal framework, by identification and declaration of
these chandes and deadline assessment for their adoption. In addition,
this section states the administration bodies, institutions and other or-
danizations responsible for realization of activities for ensuring efficient
implementation of the Law proposal.

8. Monitoring and Evaluation - perhaps one of the most important part
of the RIA Report that contains a description of the process of monitoring
of the implementation and the accomplishment of the effects of the regu-
lation and indicates the administration authorities that would be involved
in the monitoring process; as well as a description of the evaluation of the
regulation’s effects and the timeline for implementation.

Given the strong public reaction caused by the amendments to the Law on
VAT and the actions that were undertaken by the PRO in the last year, we
can conclude that regulation impact assessment for these changes was not
done, which further imposed number of problems, as main subject of this
Document.



4. DESCRIPTION
OF THE VALUE
ADDED TAX LANDSCAPE




4.1 Introduction of the value added tax in the
Republic of Macedonia

The Parliament of the Republic of Macedonia adopted the Law on VAT on
July 14, 1999, and entered into force in January the 1°f, 2000. The main
reason for the VAT introduction and the replacement of the previous sale tax
on goods and services in the retail trade with multi-phase tax on the added
value generated by economic activity, was the need to promote and expand
the market and the economic relations between Republic of Macedonia and
the EU in the period of signing the Stabilization and Association Agreement
(SAA]. VAT, as a type of consumption tax due to its advantages, is accepted
as EU standard and, as a result, the Union is making efforts to harmonize
the national laws through the so-called VAT Directives. The VAT introduction
in the Macedonian tax system was a challenge for the individuals and legal
entities VAT taxpayers, and particularly for the tax authorities®. As a result,
the Law introduction was postponed for an additional three months?®.

During the process of creation and incarporation of the VAT in the Macedo-
nian tax system, the Macedonian ledislator applied the basic principles es-
tablished by the 6™ EU VAT Directive!?, which now establishes a net tax on
consumption by applying the tax credit method, entirely compatible with the
European VAT model. According the introduced VAT model, all products and
services are taxed with a single tax rate in all phases from production till the
final consumer, whereby the tax is paid only on the added value (newly cre-
ated) of the product or the service in each stage of the production, trade and
adriculture, or the net value, which prevents the cumulative effects of taxa-
tion. Hence, a system of taxation of the supply of goods and services and
imports, considered as superior in the tax legislation, has been introduced,
but requires a consistent application of the rules for its proper functioning.

9 Pendovska, V. & Neshovska Kjoseva, E., Individuals as VAT taxpayers, Legal Analysis on the
Law amendments: dilemmas and challenges, Annual of the Faculty of Law “lustinianus Primus” -
Skopje in honor of Prof. Gale Galev, 2018.

10 Law on amendments to the Law on VAT, Official Gazette of RM, 86/1999 from 31.12.1999.
11 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of
the Member States relating to turnover taxes - Common system of value added tax: uniform basis
of assessment



4.2 Explanation of the VAT system in the Republic of
Macedonia??

VAT is a tax on <eneral consumption, calculated and collected during all
stages of production and supply of goods and services. Subject to taxations
are: (1) supply of goods and services which is carried out with compensation
in the country by the taxpayer within the scope of his economic activity; and
(2) importation of goods. VAT taxpavyer is every person who permanently
or periodically independently conducts economic activity, regardless of the
Joals and the results of that activity. VAT tax base is the total amount of
compensation received, or is supposed to be received for the turnover, in
which the VAT is not included. VAT is calculated by applying two proportional
tax rates - one general tax rate of 18% and one preferential tax rate of 5%.
According the Law on VAT, there are two types of tax exemption in the coun-
try, with and without the right of deduction of the input tax.

The taxpayer has to register for VAT purposes. The Law recognized compul-
sory and voluntary VAT registration. The VAT registration is aobligatory for
taxpayers who in the preceding calendar year had a turnover higher than
1.000.000 denars, taxpayers who durind the calendar year achieve a to-
tal turnover over 1.000.000 denars and taxpayers who are beginning with
carrying out of an economic activity, if they predict that they will achieve
turnover over 1.000.000 denars. The voluntary redgistration is enabled for
VAT purposes if in the past calendar year the taxpayer realized a turnover
lower than 1 million denars annually and if the taxpayer begins to perform
economic activity, but because of the amount of the supposed turnover is
not obligated for VAT registration, which means that he suppose that would
have a turnover of less than 1 million denars, but still may voluntarily regis-
ter for VAT purposes.

VAT taxpayers have rights and obligations by the Law. They have the right
to deduct the previously paid VAT. On the other hand, they are obligated to
issue invoices, to declare VAT, to submit VAT return and to pay the tax to the
State.

The Law implementation is regulated by the Regulation for implementation
of the Law on VAT, but this ledal act does not examine and define the key
terms that determinate whether one individual or legal entity is VAT taxpay-
er, the terms “taxpayer” and “economic activity”.

12 The given explanation is based on the Law on VAT and its amendments.



4.3 Amendments to the Law on VAT and the necessity
for its harmonization with the EU law

The Law on VAT is applied for 18 years, alond with its 26 amendments
and two decisions of the Constitutional Court of the Republic of Macedo-
nia that abolished certain Law provisions. The changes and amendments
were mainly interventions in relation to tax rates, tax exemptions and ad-
ministrative rules, as well as several changes of the amount of the total
VAT turnover (at the beginning of the Law implementation the total turn-
aver was amounted to 1.000.000,00 denars; ten months later it was in-
creased to 1.300.000,00 denars; then after 9 years, i.e. in 2010, it was
adain increased to 2.000.000,00 denars, and finally the last change, that
decreased the total turnover, was made in 2014 and at the moment the
amount of the total VAT turnover is 1.000.000,00 denars). Additionally,
the amendments introduced a special Larde Taxpayers Office at the PRO,
the VAT tax period were changed to calendar month and calendar guarter,
and some other related interventions. In the scientific papers, these inter-
ventions are assessed as necessary imposed by the recommendations for
harmonization with the EU VAT legislation and that the amendments are
generally part of the overall economic policy and relevant to the current
changes in the EU VAT legislation.

“The main weakness of this Law is the fact that since its introduction it has been
amended for 26 times, which causes some difficulties in the process of the Law
implementation. On the other hand, some provisions of the Law are not clear and
precise enough and this raises some tax compliance problems for the taxpayers.
Additionally, the situation is getting worse by the frequent opinions and inter-
pretations of the Public Revenue Office, which in any case are not and should
not be source of law and it is necessary to terminate this bad practice as soon as
possible.” - Elena Neshovska Kjoseva, Assistant Professor at the Faculty of Law
“lustinianus Primus” - Skopje, interviewed on 12.7.2018.

The European Commission Progress Report from 20143 stressed out that
the Law on VAT, although adjusted, still could be further harmaonized, while
in reqard to the gray economy and the efforts made for its reduction, it was
noted as a challenge. The diven conclusion addressed the need to develop
and establish a system of good documentation for monitoring the payment
af VAT refunds, as well as further effarts to combat tax fraud, tax evasion
and the gray economy. In the 2015 European Commission Progress Report

13 European Commission. The former Yugoslav Republic of Macedonia - Progress report 2014


https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/key_documents/2014/20141008-the-former-yugoslav-republic-of-macedonia-progress-report_en.pdf

for the Republic of Macedonia“, the Commission noted that, among oth-
er things, the country should continue to fight tax fraud, tax evasion and
the informal economy, and this conclusion was also diven in the country’s
Progress Report in 2016%. The latest situation is described in the country’s
Progress Report for 20186, with particular criticism that the country did
not follow the recommendations given since 2016, and the obligation for
improvement of the tax system’s capacity at central and local level through
development, establishment and application of tax strategy in order to en-
able a modern tax service for the citizens still remains. Additionally, the gen-
eral conclusion regardind financial and budget provisions (Chapter 33) was
that the country should continue to harmonize its ledal framework and to
strengthen the administrative capacity with particular attention, inter alia,
on taxation and statistics, due to the fact that data from this area are hardly
accessible.

“The Law on VAT should be further harmonized with the EU law due to the fact
that in the very first years of the Law implementation we had a European model
of value added tax, but with all the amendments we made some steps backward.
As a result, especially when it comes to VAT taxation of individuals, according
the EU VAT Directives, it is necessary to incorporate the definition of the term
“economic activity”in the Law that will eliminate all possibilities for potential ma-
nipulations and in order to create legal certainty for the taxpayers. In this regard,
the Law on VAT of Croatia is a good leqal text that we can take as an example in
the process of adoption of new legislation”. - Elena Neshovska Kjoseva, Assis-
tant Professor at the Faculty of Law “lustinianus Primus” - Skopje, interviewed
on 12.7.2018.

14 European Commission. The former Yugoslav Republic of Macedonia - Progress report 2015
15  European Commission. The former Yugoslav Republic of Macedonia - Progress report 2016
16 European Commission. The former Yugoslav Republic of Macedonia - Progress report 2018


https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/key_documents/2015/20151110_report_the_former_yugoslav_republic_of_macedonia.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/key_documents/2016/20161109_report_the_former_yugoslav_republic_of_macedonia.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/20180417-the-former-yugoslav-republic-of-macedonia-report.pdf

4.4 Individuals as VAT taxpayers

The Law on VAT does not make distinction between individuals or legal enti-
ties redarding their obligation to be registered as taxpayers for VAT purpos-
es. On the contrary, VAT taxpayer is every person who permanently or pe-
riodically independently conducts an economic activity, regardless of the
Joals and the results of that activity (article 9, parasraph 1). The Law de-
fines the meaning of the terms economic and independent activity. Thus,
the economic activity shall be any activity by producers, traders and persons
supplying services, including mining, agriculture and forestry activities, as
well as exploitation of tangible or intangible property for the purposes of
obtaining income (article S, paradraph 2). The independent economic ac-
tivity is defined by the “nedative definition”, i.e. by enumerating which activ-
ities are not treated as independent economic activities for VAT purposes.
Therefore, the following independent economic activities are not treated as
an economic activity for VAT purposes: 1. Physical persons that are individ-
ually or in association employed in an enterprise and receive salary and are
obligated to follow the employer's instruction, and 2. Offices, subsidiaries or
other separate units of an enterprise (article 9, paragraph 3).

This provision, with no precise criteria for interpretation, is too broad and
allows extensive interpretations. Individuals can perform various types of
activity, some of them are undoubtedly of commercial nature and as such
are subject to VAT (for example consulting, lawyer, IT, audit, accountancy,
etc.), but for some activities is particularly arduable and should be evaluated
on a case-by-case basis (scientific and artistic activity, copyright contracts
activities where the user is not defined, activities conducted once, member-
ship in administrative and supervisory bodies, etc.). In absence of clear ledal
norms, it is quite possible to conduct broad interpretation of this provision.

“‘When we have imprecise Law or when we do not have Guidelines for implemen-
tation on certain provisions, the tax autharities can interpret it arbitrarily. This
means that the Public Revenue Office will have to interpret some provision, but
will not have any guideline how to resolve the situation”. - Professor of Econom-
ics, interviewed on 25.6.2018.

Thus, in January 2018, the PRO announced?’ that individuals who perform
economic activity taxable for the purposes of VAT, and in 2017 had total
turnover over MKD 1,000,000, had to register as taxpayers for VAT purpos-
es no later than January 15, 2018. It was explained that the total amount

17  Public Revenue Office, brochure, Registration and VAT taxation of individuals, 2018.



http://www.ujp.gov.mk/files/attachment/0000/1045/Flaer_Registracija_za_DDV.pdf

of the VAT turnover includes the incomes derived from the performance of
economic activity, such as the activities of expert witnesses and bankruptcy
trustees, income from agricultural activity, income generated on the basis of
temporary service contract, income from property and property rights, in-
come from copyrights and industrial property rights, income from member-
ship in supervisory boards, etc.

“This broad definition of the terms caused the problem when in January this year
the Public Revenue Office requested all individuals who generated income on
the basis of temporary service contract, income from copyrights and industrial
property rights, etc., to register as taxpayers for VAT purposes, without making
any Law changes”. - Professor of Economics, interviewed on 25.6.2018.

Such PRO's announcement, caused serious reactions, arising number of di-
lemmas and questions in respect to the definitions given in the Law, its com-
pliance with other laws of the area, the ledal conseguences that occurred or
would happen in practice, as well as the public view of this announcement
as an attempt of the PRO to expend the scope of taxpayers silently. The
biggest dilemma that has been imposed is the implementation of the an-
nouncement in terms of its leqal ground, as well as the existence or non-ex-
istence of transparent, clear and available rules and procedures in the VAT
tax system. Public concerns were going from justification for establishing
such obligation, to the possible de-motivation for the prosperity of certain
activities, as well as the emerdence and development of different methods
that citizens would eventually use to avoid this obligation, that would lead
to tax evasion and an informal economy, which in Macedonia is already es-
timated as very high, between 20%-40% of GDP*é.

VAT interpretation that all individuals who earn an income in total amount
that exceeds the amount of the VAT turnover, despite of the source of that
income (other than salary), the nature of the activity they perform, the con-
tinuity of the activity and whether the final consumer can be easily per-
sonalized, is assessed as an example of violation of the rule of law'°. This
very broad ledal definition, that enables extended interpretation, has been a
subject of very comprehensive analyzes by the civil sector in two occasions.
The imprecise legal definition of the term independent economic activity of
individuals for VAT purposes; lack of clear instructions on VAT deduction;
failure to respect the principle of autonomy in terms of generating the in-

18 Strategy for formalization of the informal economy in the Republic of Macedonia, 2018-
2022.

19 Finance Think, CEA. Rule of law and the Economy: the Case of the VAT in Republic of Mace-
donia, Policy brief, No.26.
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come, are some of the problems identified by the civil sector?®. Furthermore,
there are serious challenges in the application of VAT regarding to the copy-
right contracts?!.

Whether and how much this provision is applied in practice is difficult to
determine because the statistics published on the PRO website do not allow
the distinction of VAT taxpayers as legal or natural persons.

4.5 Civil society organizations and the VAT

Civil society organizations®? are affected by the VAT in different way de-
pending on their status, as consumers of goods and services or as performs
of economic activity.

4.5.1 Civil society organizations as consumers of goods and services

Civil society organizations are obliged to pay the VAT, as consumers of goods
and services crucial for their work and fulfillment of their responsibilities as
VAT taxpayers (whether they are leqal entities or individuals). This obligation
has primarily financial implications by increasing the ordanization’s expen-
ditures. However, taking into account the activities of the civil society or-
danizations, there are certain VAT tax exemptions given for the civil society
ordanizations as consumers of goods and services.

Article 24-a, paragraph 1 of the Law on VAT states that direct tax exemption
on the turnover of goods and services and the imports of goods for the im-
plementation of projects (in most cases implemented by a civil society orda-
nization) financed with funds obtained by a contract for donation concluded
between the Republic of Macedonia and foreign donors, is applied if the
contract stipulates that the taxes will not be paid with the obtained funds.
This tax exemption is also applicable to funds provided by the Budget of the
Republic of Macedonia, but only for projects funded under the Instrument
for Pre-Accession Assistance (IPA), implemented in conditions of decentral-
ized management, when these funds are used for national co-financing of
these projects (article 24-a, paragraph 2). In order to achieve this tax ex-

20 Ibid.

21 Petreski, M., Nikolov M., Garvanlieva V & Smilevski B. Individuals in the VAT system and the rule
of law - Special review and draft solution regarding the copyright contracts, 2018.

22 Registered according the Law on associations and foundations.
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emption, there is a legal procedure?® which in practice can be complicated
or postponed?* because it is necessary for the civil society organization to
have the competent staff that can implement this procedure. Small ordani-
zations are particularly affected by this procedure and face certain problems
and difficulties in obtaining this VAT tax exemption. According to the Report
on the enabling environment for civil society in Macedonia for 2017, 57%
of CSOs that responded to the questionnaire pointed out that they were
mainly financed by foreign donors (exempt from VAT), 38% of the ordaniza-
tions used this tax exemption?®, and almost half CSOs (45%) believed that
administrative procedures are not appropriate for the organizations func-
tioning, since the rules are too complex.

“..most of the individuals who earn income in amount that exceeds 1.000.000
denars, perform activities that are VAT tax exempted (projects from foreign do-
nors). The state de facto could tax only the individuals who realize VAT turnover
that is not covered with the exemption, but not the persons who work for civil
society organizations for purposes of the foreign donors’ project . My opinion is
that these individuals should be exempted because they could never declare and
pay the VAT. They are all people from the nongovernmental sector and the con-
sulting business, who work on EU projects implemented in Macedonia..... Thus,
most of the individuals who will receive income in amount more than 1 million
denars from consulting activities de facto will not pay the VAT to the State, as
they will not declare the VAT". - Zharko Hadzi Zafirov, a lawyer from Skopje,
interviewed on 4.7.2018.

The Law on VAT does not prescribe tax exemption for the other turnover,
which the ordanizations realize from other sources (donations, domestic
funds, national or local budget), and the VAT is paid.

23 The procedure is regulated by the Statute for the method and procedure for obtaining the
VAT tax exemption for implementation of projects financed with funds obtained by a contract for
donation concluded between the Republic of Macedonia and foreign donors, if the contract stipu-
lates that the taxes will not be paid with the obtained funds, Official Gazette of RM, No. 90, from
30.6.2014.

24 0Ognenovska S & Trajkovska S., Report on the enabling environment for civil society in Macedo-
nia, Macedonian Center for International Cooperation, 2018.

25 Ibid.
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4.5.2 Civil society organizations as performers of economic activities

Civil society organizations can perform profitable activities?®. If the profitable
activity that is performed realizes taxable turnover and if the amount of that
turnover exceeds the amount of the required VAT turnover, than ordaniza-
tions are obligated to register for VAT purposes?’. However, in this case, due
to the nature of the activity performed by civil society organizations which
is in public interest, certain types of services provided for compensation are
VAT exempted without the right to deduct and is not comprised by the turn-
over subject to taxation.

These services are as following (Law on VAT, article 23):

“ 8. Turnaver of institutions which are operating in the area of culture with non-prof-
it cultural goods and services directly related to those services in accordance with
the regulations in the field of culture and trade of botanical gardens, animal parks,
parks, archives and documentation centers;

8-a) Tickets for public events that are of national interest in the area of the culture
and which are recognized as such and financed through the Annual program for the
realization of the national interest in culture for the year in which the public event is
maintained by the Ministry of Culture;

11. Services and turnover of goods by institutions for sacial care and protection,
as well as services to homes for hospitalization, care and treatment of the elderly
people;

12. Services under the care and supervision of children and youth, as well as the
trade of goods related to them;

13. Services within the placement of children and youth, and with them closely re-
lated trade of goods;

17. Educational services, such as: a) education and upbringing of children and
youth, and b) services for professional training and re-training, as well as activities
by centers and schools for learning foreign languages;”.

26 Article 48, Law on Associations and foundations, Official Gazette of RM, 52/2010 and its
amendments.

27 Gacov, P. Jakjimovikj D., Murikj R., Nikolovska I., Guideline for taxation of nongovernmental
sector - procedures, rights and obligations, Pro - agens, Skopje, 2017.
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If during the calendar year, the organization achieves the total turnover over
1.000.000 denars, is obliged to submit VAT registration application not lat-
er than 15th in the month following the month when the turnover is made.
As registered taxpayers for VAT purposes, the civil society ordanizations will
have obligation to declare VAT in the issued invoices, to pay the VAT to the
State, to submit tax returns to the PRO through the e-tax system and have
the right to deduct the previously paid tax. In other words, their registration
as VAT taxpayers imposes the need for enhanced capacities for adminis-
trative and financial activities, but at the same time offers a possibility of
deducting the previous tax.



5. IDENTIFICATION

AND PROBLEM ANALYSIS



The comparative analysis of the EU standards, introduced in the EU Di-
rective 2006/112 / EC (the VAT Directive) and in the tax systems of the
countries from the region, showed that individuals are not separated from
the VAT system. On the contrary, as performers of self-employed profes-
sions or in case of exploitation of tangible or intangible property, if their
total income exceeds the VAT turnover for compulsory registration for VAT
purposes, they become VAT taxpayers with all rights and obligations as well
as legal entities. Therefore, individuals performing health, dental, veterinary,
attorney, notary, consultancy, audit, engineering, architectural, journalistic,
sports, cultural, translating or other intellectual activity undoubtedly perform
activities and, as such, by exceeding the VAT turnover of 1 million denars,
should become VAT taxpayers.

However, there are certain so-called border cases that require clear and pre-
cise legal framewark that would determine whether or not the conditions for
registration of individuals as VAT taxpayers are fulfilled. Such “border cas-
es” were unfortunately also present in the previously mentioned PRO’s an-
nouncement, which stated that all incomes from copyrights (whether there
is a transfer or deviation of rights) and from membership in a supervisory
boards were qualified as an economic activity.

From the conducted legal analysis, several key problems have been identi-
fied in relation to the legal framework that establishes the obligation for indi-
viduals to register as VAT taxpayers, which were confirmed in the conducted
interviews and focus groups. There are four key issues redarding this issue:

@ Lack of clear and precise ledal provisions, that regulate who and when is
obligated to register as VAT taxpayer.

@ The reduction of the amount of the total VAT turnover for compulsory
registration for VAT purposes is carried out without an adeqguate resula-
tion impact assessment and it is unrealistically low.

@ The period of five calendar years in which VAT taxpayers remain regis-
tered reqardless of the value of the total turnover is unrealistically long.

@ Lack of clear and precise provisions regarding the right to deduct the
previous tax in cases when VAT taxpayers are individuals providing in-
tellectual services.



5.1 Imprecise legal framework regarding the defini-
tion of the terms “taxpayer” and “economic activity”

There is lack of precise and clear provisions in the ledal framework that resu-
late who and when is obliged to register as VAT taxpayers.

According the Law on VAT, a taxpayer is a person (physical or ledal) who
permanently or periodically independently conducts an economic activity,
regardless of the goals and the results of that activity (article 9, paragraph
1). As aresult, there are four essential characteristics of the VAT taxpayers,
as follows:

@ Performance of economic activity,
@ Independence in the performance of the activity,

@ Permanence in the performance of the activity and

Generating income.

The Law on VAT partly defines only two of these characteristics, the terms
“economic activity” and “independence”.

The economic activity shall be any activity by producers, traders and per-
sons supplying services, including mining, agriculture and forestry activities,
as well as exploitation of tangible and intangible property, for the purpose of
obtaining income (article 9, parasraph 2).

“What is an economic activity? Taxi drivers, hairdressers, consultants, all of this is
really an activity, here | am, because | am a professor of economics dealing with
science, whether science is an economic activity, is culture a business activity, if
someone draws a picture is that an economic activity? That's not defined. “- Pro-
fessor of Economics, interviewed on June 25, 2018.

This provision contains an internal contradiction which is not significant for
proper application and law interpretation, but it is necessary to be empha-
sized from nomotechnical perspective. According article S, paragraph 1, the
goals and the results of the activity have no effect on whether a person will
be or not a taxpayer. By contrast, in the next article, it is stressed that a key
element of the term “economic activity” is the purpose of obtaining income.



“Economic activity requires a permanent and durable basis, but there are other
factors that influence it. It is easiest with the supply of goods, but it is even
more complicated with the supply of services. Hence, it is very important how
the tax administration enforces the Law, because the law states that in order
to be an economic activity, it should have an economic character, there should
be payment in order to obtain income, to repeat the work, to be planned activity
and organized . ... So all the elements need to be taken into consideration, to be
reflected in the situation and the particular case should be evalued by the com-
petent authority.” - from a conducted focus group with NGOs representatives.

Furthermore, the Law on VAT attempts to define what constitutes an “in-
dependent” performance of an activity by applying a “negative definition”,
i.e. by enumerating what activities are not treated as independent ecanomic
activities for VAT purposes. Therefore, the following independent economic
activities are not treated as an economic activity for VAT purposes: 1. Phys-
ical persons that are individually or in association employed in an enterprise
and receive salary and are oblidated to follow the employer's instruction,
and 2. Offices, subsidiaries or other separate units of an enterprise (article
9, paragraph 3).

“Scientific and artistic activity should fall under the legal definition according to
the way the PRO interprets the provisions. What would be the difference be-
tween a consultant writing a law and an artist who makes a memorial? Both are
contracted for temporary performance (that replaced the contract for work from
the past). There is a big difference but from the aspect of the performers of the
activity, because at the end someone will have to pay the VAT." - Zharko Hadzi
Zafirov, a lawyer from Skopje, interviewed on 4.7.2018.

The Law on VAT does not contain provisions relating to the permanence
in performing the activity. Redarding the possibility to perform the activity
temporally, the Law differs from the EU VAT Directive and the comparative
VAT legislation. Also, the Law on VAT does not resulate the types of income
that should be VAT taxable turnover. The Regulation for implementation of
the Law on VAT does not include such provisions as well, different to the re-
lated Requlations of Serbia?® and Croatia?® that clearly and unambiguously
contain definitions of these characteristics.

28  Ministry of finance of Republic of Serbia, Tax administration, Guideline for implementation of
the value added tax, Belgrade, 2010.

29 Guideline on the value added tax, Official Gazette, 79/13, 85/13-carrections, 160/13,
35/14,157/14,130/15,1/17,41/17,128/17)
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“My recommendation is that, if the government wants this solution to be applied
appropriately and not to open dilemmas in terms of the rule of law, it must ad-
ditionally upgrade the Law on VAT, redarding the independence of the economic
activity, the type of economic activity, its continuity and to specify the content
of the VAT tax base. Secondly, the government’s approach, that the tax evasion
must be reduced, is correct, there is no dilemma here, but by clear and precise
legal solutions that would guarantee the state of law.” - Professor of Economics,
interviewed on 25.6.2018.



5.2 Small ammount of VAT turnover

The Law on amendments to the Law on VAT from 2014 decreased the
amount of total VAT turnover from 2.000.000 to 1.000.000. According
the draft*°, this change was aimed to “expand the number of VAT taxpayers”
that could “reduce the number of persons who do not declare and pay VAT,
but perform economic activities which generate higher added value (supply
of services]” and “increase the fair competition on the market”.

This reform was introduced without fulfilling the obligation for implementa-
tion of the regulation impact assessment established by the Rules of pro-
cedure of the Assembly of the Republic of Macedonia. In other words, there
are no analyzes and explanations available for the public in addition to the
arduments for reduction of the VAT turnaver.

For comparison, the amount of total VAT turnover in Republic of Macedonia
is the lowest among the region.

Comparison of the amount of VAT turnover in the region3*3?

Country: VAT turnover:

Bulgaria € 25565

Croatia € 40 324

Bosnia and Herzegovina € 25600
Slovenia €50000
Montenegro € 18000
Albania € 40000

Kosovo € 30000

Serbia €67.100
Macedonia €16.164

30 Draft on Law on VAT

31 EU Commision VAT tresholod 2018

32 Annacondia F. VAT Redgistration Thresholds in Europe. International VAT Monitor November/
December 2017
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5.3 Long period of time in which taxpayers remain
registered for VAT purposes

The period of five years in which the taxpayers remain registered for VAT
purposes, regardless of the amount of the total turnover is unnecessary and
unjustified burden on taxpayers who conduct business from a smaller scale
on a temporary basis.

Taxpayers registered for VAT purposes remain registered at least five years,
regardless of the value of the total turnover. Even in the fifth calendar year
after the year of initial registration at earliest, if the total turnover does not
exceed the amount of 1.000.000 denars, the taxpayers can submit an ap-
plication for revocation of the registration for VAT (article 51, paragraph 7).
Under some legally prescribed circumstances, the termination of the registra-
tion for VAT can be allowed before the expiration of the five calendar years.
Thus, the registration can be permitted in the following two situations: when
in the preceding calendar year the taxpayer submitted tax returns without
declaring the tax for the performed turnover and without expressing the
deduction of the previous tax, and when in the two previous calendar years
the taxpayer submitted tax returns without declaring tax for the performed
turnover, i.e. over the same period has no tax-free turnover with right of
deduction, nor previous tax arising from the turnover of capital oods per-
formed to the taxpayer or imported from him. In other cases, it is about
termination of registration due to certain actions of the taxpayer by which
the taxpayers are liable for penalty (article 51, paragraph 9).

During the period of VAT registration, the taxpayer is obligated, whether
these is a obtained turnover or not, to submit monthly tax returns and peri-
odical reports (article 41), causind additional burden and extra expenditures
for accounting services for the individual who performs certain economic
activity occasionally. This is a serious problem, especially if the taxpayer has
stopped performing the economic activity soon after the VAT registration or
if he has significantly reduced the scope of the activity. In any case, the ob-
ligation to submit a VAT return should be fulfilled within five calendar years.



“My personal opinion is that this is nonsense nat only for physical but also for
legal entities. For example, to start with legal entities - imagine you have a small
company that exceeds the amount of one million and obtained 1.000.001...
however, for 15 years it has realized a total turnover amounted to 500,000
denars ... As a result the entity will be registered for VAT purposes, the next year
it will again obtain 500.000 turnover, but it will remain registered for VAT pur-
poses for 5 years. The same example is applicable as well as for individuals, it will
happen once one physical person to exceed the prescribed amount of total VAT
turnover. | think this provision should be removed from the Law.” - Professor of
Econamics, interviewed on 25.6.2018.

Comparatively, the period after which the taxpayer can apply for termination
of VAT registration due to reduced turnover bellow the prescribed one, in
Republic of Macedoniais significantly longer than in the EU Member States
and the countries of the region. Thus, this period in the United Kingdom
is one year®, in Croatia three years®, in Slovenia two years*®, in Bulgaria
two years for turnover in EU and one for internal trade®. In the countries
from the region that are non-EU countries, this deadline is also significantly
shorter than the Macedonian. In Serbia it is one year®’, as well as in Mon-
tenegro®® and Bosnia and Herzegovina®®, while in Kosovo the period is one
year, while the termination cannot be made after the first year of redistra-
tion®. Obviously there is a tendency in the analyzed VAT systems the reg-
istration for VAT purposes to last one or two years. Republic of Macedonia
drastically deviates from this trend.

33 Value Added Tax Act 1994, Schedule 1
34 Article 90, paragraph 3, Law on VAT
35 Art. 4 par. 4 Value Added Tax Act

36 Art. 108 Value Added Tax Act

37 Article 38a, Law on VAT,

38 Article 56, paragraph 1, Law on VAT.
39  Article 62, paragraph 1, Law on VAT.
40 Article 9 of the Law on VAT of Kosovo.
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5.4 Lack of precise provisions regarding the right to
deduct the previous tax

Due to specific characteristics of the activity of providing intellectual services
by individuals, that significantly differs from production of good and supply
of services by legal entities, there is a question about the right of the individ-
uals, registered VAT taxpayers, to deduct the previously paid VAT. The VAT
system that taxes the added value, with no right to VAT deductions, is not
functional. The right to deduct refers to the amount that reduces the VAT
for the performed turnover of a given tax period (Law on VAT, article 33).
The right of VAT deduction arises at the moment when the following two
conditions are cumulatively met (article 34):

e if the taxpayer uses the supplied or imported doods i.e. received
services for the purposes of his economic activity;

e based on the invoice which is issued in accordance with articles 53
and 53-b of the Law on VAT or Customs Declaration in which is
separately stated the paid tax for the import or the acts and reports
from article 53, paragraph 2 of the Law on VAT and if such docu-
ments are evidenced in the accounting books of the taxpayer.

This provision arises the question, who and how will examine whether the
purchased goods are used for the purpose of the taxpayer's economic activ-
ity in terms when the person provides exclusively intellectual services. Can
the purchased computer or telephone and internet invoices be considered
as such goods? Are travel costs, necessary for providing intellectual services,
considered as goods that give the right to obtain VAT deduction when pas-
sendger vehicles are already excluded from the possibility of deduction (arti-
cle 35).

“The right to deduct the previous paid VAT is attached with the performed activ-
ity. As a result, there is an additional problem if you are consultant who offers
intellectual services, right? In order to perform the activity as good as possible,
| need to straighten my intellect with food, vacation, right? Does this mean that
| have the right to deduct the previously paid tax for every good purchased in
Tinex or my vacation? And it is not regulated in the legal framewaork.” - Professor
of Economics, interview on 25.6.2018.



6. PUBLIC POLICY
RECOMMENDATIONS




The analysis and the identified problems that arise in terms of VAT taxation
of individuals confirm that there is definitely a need to undertake certain
measures in order to strendthen the predictability of Law application regard-
ing the individuals as VAT taxpayers. The European standards, established
by the EU Directive 2006/112 / EC on the common system of value added
tax and defined by the case law of the Court of Justice of the European
Union, have been taken into account in formulating the measures we pro-
pose in this Document. In addition to the EU standards, certain comparative
solutions have been identified that could be applicable in national context,
and would contribute towards increasing the legal certainty of the individu-
als as VAT taxpayers.

It was of particular importance in defining the recommendations that they
would not nedatively affect the VAT vastness as a tax which contributes the
most on the revenue part of the Budget of the Republic of Macedonia, as
well as not to required substantial resources and costs for their implementa-
tion in practice. However, when formulating the recommendations, the basic
and most important criterion is the need to uarantee the ledal certainty and
rule of law. Therefore, we propose the following recommendations:

Harmonization of the Law on VAT's provisions regarding the definition
of the terms “taxpayer” and “economic activity” with the EU Directive
2006/112/EC (VAT Directive)

’”

The harmonization with the EU VAT Directive redarding the term “taxpayer
would be achieved by amending article 9, paragraph 1 of the Law on VAT
where the words “permanently or occasionally” would be abolished. The EU
VAT Directive in defining this term does not include a time determination of
the activity, but it presupposed continuity in performing the activity (Article
9 of the Directive). Itis especially impartant to delete the word “occasionally”
because it leaves space by doing one action, without the intention to per-
form an activity, a certain person to dain the status of VAT taxpayer. On the
other hand, the word “permanently” should be amended in Article 9 para-
graph 2 of the Law on VAT, where the economic activity is defined in the
Directive’s manner.

Harmonization of the Law on VAT s provision regarding the tax exemp-
tion, without the right for deduction of the input tax with the Directive
2006/112/EC of the EY (VAT Directive)




Article 132 of the EU VAT Directive contains a list of transactions that are
tax exempted in the member states (including Republic of Macedonia as EU
candidate country]. The Macedonia Law on VAT incorporates some of these
tax exemptions; although some of them are more restricted and others are
not introduced at all. These activities are especially important for individuals
and civil society ordanizations that perform activities in public interest. It is
crucial to harmonize the tax exemptions established in article 23, point 11,
12, 13 and 17 of the Law on VAT with the tax exemption given in article
132 from the EU VAT Directive. Additionally, the following tax exemptions
should be introduced in the Macedonian Law on VAT:

- the supply of services by independent groups of persons, who
are carrying on an activity which is exempt from VAT or in relation to
which they are not taxable persons, for the purpose of renderind their
members the services directly necessary for the exercise of that activity,
where those groups merely claim from their members exact reimburse-
ment of their share of the joint expenses, provided that such exemption
is not likely to cause distortion of competition (article 132, paradraph
1)

- the supply of staff by religious or philosophical institutions for the
purpose of the activities related to health and social protection of social
vulnerable groups and children (article 132, paragraph 1 (k]);

- thesupply of services, and the supply of doods closely linked there-
to, to their members in their common interest in return for a subscription
fixed in accordance with their rules by non-profit-making organizations
with aims of a political, trade-union, religious, patriotic, philosophical,
philanthropic or civic nature, provided that this exemption is not likely to
cause distortion of competition (article 132, paragraph 1 (1));

- the supply of certain services closely linked to sport or physical ed-
ucation by non-profit-making ordanizations to persons takind part in
sport or physical education (article 132, paragraph 1 (m]);

- the supply of transport services for sick or injured persons in vehi-
cles specially designed for the purpose, by duly authorized bodies (arti-
cle 132, paragraph 1 (p)).



Incorporation of provisions in the Regulation for implementation of the
Law on VAT that will explain the Law’s provisions regarding the terms
“taxpayer” and “economic activity”

The Regulation for implementation of the Law on VAT should be amended
by incorporating provisions that would explain the terms “taxpayers” and
“economic activity”, in order to facilitate the VAT application by the tax au-
thorities and, on the other hand, to strendthen the predictability of the pro-
visions redarding the individuals as potential VAT taxpayers. Unfortunately,
the current Regulation does not contain any provision a propos this issue. Its
amendments should be based on the best comparative practices from the
region (Serbia and Croatia). The Regulation should be in line with the case
law of the Court of Justice of the European Union and the Guidelines of the
European Commission’s VAT Committee concerning this matter. Also, it par-
ticularly should contain guidelines for implementation of followind elements
of the terms “taxpayer and economic activity”

- Whatis the meaning of “performance of economic activity"?
- When the economic activity is performed independently?
- How to determine the element of permanence?

- Whenis it considered that the activity is performed for the purpose
of obtaining income?

Re-establishing the amount of total turnover for compulsory registration
for VAT purposes from 1.000.000 to 2.000.000 denars

Republic of Macedonia has the lowest amount of total turnover required for
compulsory VAT registration. This decrease was introduced without a man-
datory regulation impact assessment and, as a result there are no adequate
arduments why Republic of Macedonia should keep this amount of VAT
turnover different to the countries from the region which have similar level
of economic growth and living standard and have twice lower amount of to-
tal turnover for VAT redistration. By increasing the VAT turnover, Republic of
Macedonia would enable a better business environment for entrepreneurs
and individuals as performers of economic activities to achieve a sufficient
level of competitiveness to reach the VAT turnover of 2.000.000 denars
and continue as VAT taxpayers.



Reduction of the period for compulsory registration as a VAT taxpayer
from five to three years.

This is another characteristic of the Macedonian VAT system, which signifi-
cantly differs from the countries in the region as well as from the EU Member
States. The obligation for a five-year registration as a VAT taxpayer, reard-
less of the amount of total turnover and the size of the activity, creates oth-
er obligations and expenditures for the taxpayer (cost for accounting, etc.),
but at the same time it uses the resources of the tax authorities in order to
process the received VAT tax returns.

Compliance with the rules of the process of regulation impact assess-
ment for adopting a qualitative, comprehensive and transparent legal
solution

The RIA process identifies three stades: 1) strategic planning, 2] implemen-
tation of RIA, and 3] decision-making. In terms of strategic planning, we
analyze the situation by the regulation, define the existing problems in the
regulation, evaluate the impacts of economic, social, financial character and
make environmental impact assessment. These conditions are published
in the annual wark program of the Government and the annual plan for
implementation of the RIA, available for the public on SNER*'. The imple-
mentation of the RIA as a second phase is probably the most important
phase for the whole process, where the grounds for adoption of qualita-
tive and legal solutions will arise. Common feature for most of the special
activities of the second phase are the consultations with the stakeholders.
They are an integral part of the RIA process and very important mechanism
for increasing the quality of the regulation and improving the efficiency and
effectiveness in implementing the projected measures?. The last phase is
the decision-making phase, where the draft law and the draft RIA report are
submitted to the General Secretariat of the Government of the Republic of
Macedonia, the draft law is determined by the Government, and it is pub-
lished along with the RIA report on the SNER. The key characteristic of this
phase is implementation of the plan for monitoring and evaluation of the
enacted law proposed in the planning process®.

41 According the Methodology for regulation impact assessment, point 2.1.
42 Ibid.
43 |bid



7. FINAL
CONCLUSIONS




The value added tax is the most important revenue in the Budget of the Re-
public of Macedonia, which generates almost half of the total tax revenues*.
Revenues from this tax are twice as high as revenues from excise and three
times higher than revenues generated from the personal income tax and
the profit tax. As a result, its collection and administration is of particular
importance to public finances and tax authorities. Hence, the intention of
the PRO stated in the announcement from January 2018 may be under-
stood, regarding the broad appeal that all individuals who perform economic
activity and their total turnover exceeds the amount of 1.000.000 denars
have to registered as VAT taxpayers. More taxpayers mean higher VAT rev-
enues in the central budget. Although the most important goal in creating
and implementing tax policies is caollection of public finances, they also have
a considerable role in terms of economic and sacial policies.

According to public reactions regarding the amendments to the Law on VAT
which reduced the amount of total VAT turnover for compulsory registration
and the actions of the tax authority in the last year, we can conclude that
the regulation impact assessment on these chandes was not conducted and
imposed series of problems - subject of research and evaluation in this Doc-
ument. Policies that are created should be in line with the basic principles of
good dovernance: transparency and openness, effectiveness and efficiency;
compliance and accountability, which are in fact the basic principles of the
redulation impact assessment process and the scope of activities that it re-
quires to be implemented.

It is indisputable that individuals can perform various types of activities in
order to receive compensation, which are definitely from commercial nature
(for example: consulting, lawyers, IT, auditing, accounting, production, trans-
lation, engineering, etc.). Comparative experiences and European standards
are unanimous in the assessment that these persaons, when exceeding the
amount of total VAT turnover, should be registered as taxpayers for VAT pur-
poses. Still, on the ather hand, there are certain activities that are performed
by individuals and do not fulfill the requirements to qualify as “economic
activity”, but as the broad manner of regulating in the Law on VAT and the
lack of clarification of its provisions in by-laws, the tax authorities can qual-
ify them as such (scientific and artistic activity for non-economic purposes,
copyright agreements“® in which the copyrights are not assigned or trans-
ferred, the activities in which the final consumer is not determined, activities
that are performed only once, membership in administrative and executive
boards, providing of social care services from physical persons, etc.).

44 Ministry of finance of Republic of Macedonia, Citizen Budget 2017.
45 Petreski, M., Nikolov M., Garvanlieva V & Smilevski B. Individuals in the VAT system and the
rule of law - Special review and draft solution regarding the copyright contracts, 2018.
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The extended interpretation of these provisions of the Law on VAT will have
nedative implications on the individuals. First of all, these persons would
have obligation and costs for permanent keeping all accounting records and
regular filing tax returns and reports for a period of five years, reqardless of
the amount of the turnover and the compensation they receive. Additionally,
they would have to issue invoices and charge VAT to persons - consumers of
their services that is especially inappropriate for members of the administra-
tive and executive boards. VAT collection would increase the amount of the
compensation for the service they provide, which could nedatively affect the
people in need for the service. It is quite reasonable to expect that physical
persons in order to maintain the interest for their endagement will charge
the same compensation fee and will pay the VAT from the total amount,
and as a result the tax burden will be transferred to them, not to the final
consumer, which is opposite to the purpose of the VAT. In this case, taking
into account as well the obligation to pay personal income tax, the total tax
burden of these individuals can reach 26.2%. Finally, the right to deduct the
previous tax would be almost impossible to obtain due to the specifics of
these activities, i.e. it is imprecise which goods and services would be treated
as used far performing the activity.

Regarding the work of civil society organizations, the broad interpretation of
these provisions would have limited effect. The price that civil society orda-
nizations are paying to the persons that would be registered as VAT taxpay-
ers, would be increased for the VAT rate, but on the other hand, taking into
account that the majority of the funds of these ordanizations come from
foreign donors that are exempt from VAT, the burden would be irrelevant.
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